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MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR

ORIGINAL APPLICATION NO. 484/2023 (S.B.)

Dr. Rakesh S/o Namdeoraoji Bahadure,
Aged about 40 yrs., Occ. Service,
R/o Abhay Nagar, Nagpur.

Applicant.
Versus

1) The State of Maharashtra,
Through it's Secretary,
Medical Education Department,
Mantralaya, Mumbai- 400 032.

2) The Commissioner,
Medical Education and Research,
Maharashtra State, Mumbai.

3) The Dean,
Government Dental College & Hospital,

Nagpur.

Respondents

Shri G.G.Bade, 1d. Advocate for the applicant.
Shri A.M.Khadatkar, 1d. P.O. for the respondents.

Coram :- Hon’ble Shri M.A.Lovekar, Member (J).

JUDGMENT
Judgment is reserved on 13t Sept., 2023.

Judgment is pronounced on 13t Dec., 2023.
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Heard Shri G.G.Bade, 1d. counsel for the applicant and Shri

A.M.Khadatkar, 1d. P.O. for the Respondents.

2. In this O.A. the applicant has impugned order of his transfer
dated 16.05.2023 (A-1) from Government Dental College and Hospital,
Nagpur to Government Dental College and Hospital, Mumbai. By this
order Dr. Ritesh Kalaskar was also transferred from Government Dental
College and Hospital, Nagpur to Government Dental College and Hospital,
Chhatrapati Sambhaji Nagar. The order was passed under Sections 4 (4)
(ii) and 4 (4)(5) of The Maharashtra Government Servants Regulation of
Transfers and Prevention of Delay in Discharge of Official Duties Act,
2005 (Hereinafter “Transfer Act” for short). The order is impugned on

the following grounds:-

A Drs. Vilas Takate and Nupur Ninawe who were senior

to the applicant at station were retained (A-3).

B.  Aged father of the applicant is being treated by a

Physician and Intensivist at Nagpur (A-4).

C.  Wife of the applicant is pregnant (A-5).



3.

grounds:-

3 0.A.No. 484 of 2023

D.  Representation dated 18.05.2023 (A-6) made by the
applicant for cancellation of order of his transfer was

unjustly not considered.

E. The transfer of the applicant could adversely affect
treatment of patients in Government Dental College and

Hospital, Nagpur for paucity of treating Doctors.

The 0.A. is opposed by respondent no. 1 on the following

A.  The applicant and Dr. Kalaskar had made several
complaints against each others disrupting thereby smooth
functioning of the department. By communication dated
01.03.2023 (A-R-1) disciplinary action was proposed against

both of them.

B. Civil Services Board held a meeting on 13.03.2022 (A-

R-2) and recommended transfer of both of them.

C. Show cause notice dated 14.03.2023 was issued to

both of them.
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4, In his rejoinder the applicant has referred to his letter dated
16.12.2021 (A-7) whereby he had requested respondent no. 3 to
constitute a committee for redressal of his grievances the committee
submitted its report dated 19.05.2022 (A-8) which the applicant
received with covering letter dated 14.09.2022 (A-9) only after a great
deal of persuasion. His representation dated 16.12.2021 ultimately bore
fruit when, by letter dated 09.05.2023 (A-10) he was recognised as Post
Graduate Teacher. Result of department of the applicant was 100% (A-
11). Due to paucity of staff Government Dental College and Hospital,

Nagpur may lose Post Graduate seats as stated in paper cutting (A-12).

It may be mentioned that A-7 to A-12 are not at all relevant

to decide sustainability of the impugned order.

5. Minutes of meeting of the Board dated 13.03.2022 read as

under :-

AWHT &d FJECA T WOMed, ARG A regames
Rsmneier wreamgs 3nfor ggael yrearae I s dRenEda
TEelt FIUITEAT AT F&.23.03.203 VSl TN Ferear Arerdy dar

AMERT & FFIIEEA T TN, AR Il FTeGaRITET
T SRR 3rTeier 3. RALT FBHFRT, ATEATIS SIS, IITRITET g 3.
TH FEIGY, HGARN TTeATTeh STeleoRIIIAET Aredreed fqarmammer
FIHBSTGET d THETT AUATSUATGET dle gld 3ed. Jel aleal
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AU g UhHARIITESE ASAT AU dehi) ITASSIAT ATHAT &
AF A T FIUT, ARTR Ths THT HATAATTATH I 3R,

0. Glepl EATIRTAT ThRIaSel I EHA A &, TRITHATHSEN/
AT STHE3HT HIUTATET Heccardl HET wLT 3TIIET &Jeeieh 30T
3TATTeh HRUMEE ATITHEY dle; [HHATOT el e, JTHS TR
d& SId 3E. d9d UIMAT AT(auard 37sdull Jd 3Hed. Tl
EIIHRTAT YA dTecdT bRy 9Igdl  oarar - IiRoTH
MRTHATR § SR dod [Qanediear dafes B aid 3rae
RITHAT TTTAT HelleT gl 31Te &Y STl TR FRITAH 7 8%eT +ATe.

03. HEI Glegl EATIhALN AT TGl dshi FI0TTedd T
{Geneate FeIfo Ra feRa 93 q@, mEA T & aAerg Ida
T AT T aaRIe 83T 3 (.10 el e 3= Feelr
LIS GEATA el 3Te.

oY. MDY & HETEATT T TIVMATdTT ReFd gy F&udT e
TRITHHIT HRUTEAT IT Gleg! EATIRET ITATATHATATT ot 8(8) T
8(4) TAR YAMHAT HRUMETT SCell FIUAATS ARRY HaT HSSTdr
fE.23.03.203Q o IMATAT FIUAT 3TelT gl

04, &.03.22.3032 S ARKT TAT ASBET §&h AT HITATT 3Tell.
SeegTeTed JeleTIHTOY fRIBGRY el 31Te:-

H.H. | AEITIHI 19 T FRNT GEAT | Il IETATIT

?) 3T, AT F3H, grEdTIeh STeleaIeTET
qredTIeh ITISAITRNET | AMHAIT &d HEleeT d
AMART &d HEEST T | 0T, ETee

AU ERGICIER

Q) ST. TheT EIGY, HAN JreaTTeh | Hgae TeAqTIh
STOGRIFTAIES,  ATHAT & | STACARIPRIET, MHPT &
FgTid@rerd I $I0Ter, AT HEIRETer  ®I0TTY Hels.
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TR 3THR ATl dSh HeT SToll.

6. By the following note approval of next higher authority was

sought and it was duly accorded:-

AT HIRAATEIT 3HeTEoeT T,

0. ATHHIT &l FABNGECA T TIVMeld, AP FATel ATeIGARIIRAES
TIHTITT PR 31Tl 31, R F5HHT, ITeATIh, STASARIITRITET T 3T,
TheT SEIGY, HEII9N UTeATdh, SToleRITRIT Jredreed fqarmamear
FIHBISNAGT d [THET JTIT-SATATGT dTG, 3Ted. TEI alogl TEATTH
g ThASIaSEE ASAT YA 31fasardr, emadhT &d Agifaene=
TIOMAY, AN Aredlehs dHT HATATAIE ThRI i 3Ted. IT
37T TSI, AR &l FAHAREHA T TIOMel, AR e fe,
20.02.3033 3ead IYF (4.fA) Iriehs TEIRYcHEH HgdTel Alel
ool TG Glogl EATIHRIUT ST dGall hdel [AHAENT Al HIvATT
TN shel Bld. AN HYF (4.RN) Fiell 702033033 =T
qATeaY 3TgaTol 9Te hell 31Te.

°3. eI Cleel JNECIUHTAT THRITAT Wl HEAEAR fe.
22.9.203¢ IS FHCENT ATAC T8I et diehel HITATA 31Tel). T
Al TEaTelTdY U TS TEATIHRIAT GUITA 3TTell 3T, 1. BRI
TEATT ATl Tlensll ATACET 3garer 31qUT & Terlehl HeAT Hdee
FaTelATer ATy feel 31Te.

oy HEX dledl INCIURALY FHc TsfAuIraArdr 3FUSSar  Ai=ir
Wﬂﬂﬂﬁamqowmw Ycel ahell TR, AT aleg! ITEATIRIT
AT APRTcHAS JfAHTe o ST IedT UhARIavLe dshil Jo 37Tad.
aleel EATThAT dehiadel 38 el Id #, gend=rastia /
~TATeRAeT STSIEC3Tc SIOTATE! Hceardl HeET wAEe ITEr &feereh o7
37T HROUNGE ATeITHEY dTe;, TFHATOT el TR, AT s TR
3 AT AHTe. THT TLATHA ATATIUITH HSI0R AT 3.
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04, HEY IEITIRTIT ATIIITATAIS ATGAT ThRT IIgdT ATl TROTH
TR g HUEd dda faenediear Aaifoes Rerel gid 31T
SIRITHATE FTCTAT FolleT g1cT 3118 €1 ST JRITHehI RITHH T aeeT ATE.
IrARUTEdd T [ st &1 avard A3 J33 2 JEed e
18.98.03.3033 =T UAwaY e clegl EATThIhge GelHT HETTAUAT
3Tl 3T

of,. EIFITITAT FTATTENT TG Gloal IJCATIRIHYUTST HTATIHTA T ATGcAT
T, TIuTfed, fFenzai= a1 g fOaRa 939 dag AT 3,
AT Fefrer e & dar Feradt A g3a 3gEd (@R
TRATHHTT FRUMEAT ol HIVAMT FEANAd el 8. TSI
AT TaT FASTAr f¢.¢3.03.2033 sl d&h AT HIOATT 3Tl
glcil. daehrel sfdged o fe/dl aX | HIUAT 37T 3178

oby. AFNY YaT HSBA FRABR HoATER FeI AR AMHAIT
FIAT-TAT Feedid ATHIAA FOIATATST 30T ATHDT hied IR
AISATAT GIOT-AT faeiard Tfdeer sugrardl dRde HIoAhRAT seell
HAAIATAS Fold $(8) T ¥(3) TIAR TRAHRT FRUMEAT Feell
e AT GeEYT9AT e SATAUATHATY oA I 318 FEriad
FIOATT AT 3R.

H.F. | FEAUSA 1T T FRT FEAT TCelldayd! YSEATIAT

?) | 3. Ray Haaex, reAqTIeh  STelG AR I9TRITET
UTEATIh  STAGARIITRITET RIS AIAaT
MERT  &d HEMAdaelT  d | d &MY, 3iRamere

IO, AT

) | BT, Th I, Tgaeh TeAqTIh
TEART UTeATYe  STIGARISTRIES, | SToleaRIdTeEd, MHhIT
AR &d HAQdacld T |&d  HAgdaeld g
®IUMTY, AT *IUTTel Y, 913?

ATAAR 3T fAeifaa axoara Aga.
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7. It is the contention of the respondents that the impugned
order squarely falls within the four corners of Sub Sections (4) or (5) of
Section 4 of Transfer Act and hence the same deserves to be sustained.

These provisions read as under:-

(4) Tenure of transfer.

(4) The transfers of Government servants shall ordinarily be made only
once in a year in the month of April or May:

Provided that, transfer may be made any time in the year in the
circumstances as specified below, namely:-

(i) to the newly created post or to the posts which become
vacant due to retirement, promotion, resignation, reversion,
reinstatement, consequential vacancy on account of transfer or
on return from leave;

(ii) where the competent authority is satisfied that the transfer
is essential due to exceptional circumstances or special reasons,
after recording the same in writing and with the prior approval
of the next higher authority;

(5) Notwithstanding anything contained in section 3 or this section, the
competent authority may, in special cases, after recording reasons in
writing and with the prior [approval of the immediately superior]
Transferring Authority mentioned in the table of section 6, transfer a
Government Servant before completion of his tenure of post.

8. The applicant has relied on Judgment of this Bench dated
19.07.2023 in 0.A. No. 468/2023 wherein it is observed that general rule
of transfer is that who is senior at the station shall be transferred first

and junior retained. This principle will have no application where
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transfer is effected either under Sub Sections (4) or (5) of Section 4 of

the Transfer Act.

9. The applicant has further relied on judgment of this Bench

dated 25.03.2022 in O.A. No. 20/2022 wherein it is observed:-

As per the G.R. dated 11/2/2015, the Transferring Authority cannot
transfer the employee only on the basis of complaints. While
transferring the said employee, specific reasons are to be recorded. Sub
para-8 of the G.R. reads as under -

¢ TERN YRUNd 3 JuIYeT  HAT  Flomaedl  Adeledl
31T /shaer=areaT faRTUTe IRECTUhIedT dshRY WIed STeATH hdds
TRRITAT IMUR i 1TRISRT/FAIIT dgall axvdTd I3 12, 37T
ThOTTe HEE THRY/eAarAredT ThRIFS AT a8 Ul STuf
U3el (31T A 3gaTel ARIGE) dehriaddlel amefd faanrd o3,
et 3eR/FaAarY T Yeral 39Ut 37MaTs 3R fhar &3
JqEEd = dceil U 3w fAviw sgran @9
SR/ FATAT AU THALA d2d 3eae  HTedrd
et TR /FATATE AT YGTaR 3961 careanfaees RIEqsHam=i
HRATS FE IUIEE Seoll Tithrae o earar. A datiid
3SR /FHATTITAT T YSIaT SIUT AT 8T 37 Scoll TSIt
A ST TSI dl hRUTTHHATHT FHE $oel deoll TTEHRT i
31TOPRY /FATTITH SEall AT AT RS ITASATHS TEATIT
FT Ahdl. AT IS YIRAThS 31T AT WTTd STeATT Feoll
SIfAFA G Selell HROT A9 Ted fhdT A AT BIeTel gl
I AT TISE el Sl FITARRIATAT JEITETN HeIdT andl fohar
Seoll IS aTeT YEATd Hhelde] AauATd Irar. AT JehUTTd el
WIASEAETT  FEAEEAR IREAUERAT 3N AR
HRFR/FAT I dgell FXUATd Ad AT YU Heefd
TRIFRT/FATRT AT Teell hedledar AT [avte RIEIHI FRATS
g FIUYTT S&TcAT ATl
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I have quote minutes of meeting dated 13.03.2022 and the
note which was approved. Contents of these minutes and notices show
that the impugned order was passed in accordance with Section 4 of the
Transfer Act. This conclusion will be decisive so far as merits of the

matter are concerned.

10. The applicant has further relied on Ramakant Baburao
Kendre Vs. State of Maharashtra & Another 2012 (1) Mh.L.J. 951

wherein Hon’ble Bombay High Court has held:-

No doubt, that clause (ii) of proviso to sub-section (4) would permit
transfer to be made at any time of the year and not necessarily in April
or May, where the competent authority is satisfied that the transfer is
essential due to exceptional circumstances or special reasons.
However, when this is being done, the reasons and the circumstances
will have to be recorded in writing and the same cannot be done
without prior approval of the next higher authority. Undisputedly, sub-
section (5) of section 4 carves out an exception to the general
protection granted in sub-section (1) of section 4. No doubt, by taking
recourse to sub-section (5), a Government servant can be transferred
even prior to completion of his tenure and even at any time of the year
and not necessarily in the month of April or May, in special cases.
However, while doing so, the competent authority will be required to
record the reasons in writing and would also be required to obtain
prior approval of the immediately superior Transferring Authority as
mentioned in the table of section 6. As already discussed, the provision
of sub-section (5) of section 4 carves out an exception to the protection
granted in favour of an employee in sub-section (1) of the said section.
[t is to be noted that for that reason, the legislature has made an inbuilt
safeguard in sub-section (5) by requiring the reasons to be recorded
for making transfer as a special case and obtaining approval of the
immediately superior Transferring Authority. It is, thus, clear that the
legislative intent is clear that ordinarily an employee should not be
transferred prior to completion of his tenure. However, this would be
permissible in special cases when the competent authority records the
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reasons for the same and obtains prior approval of the immediately
superior Transferring Authority."

In the instant case reasons were recorded in minutes of
meeting of the Board as well as note which was approved by the
competent authority. This being the factual position the applicant will

not derive any benefit from this ruling.

11. The applicant has placed on record order dated 14.08.2023
whereby transfer of Dr. Ritesh Kalaskar is cancelled (at P. 90). On the
basis of order dated 14.08.2023 it cannot be automatically concluded
that transfer order of the applicant is malafide and, therefore, not
sustainable. As observed earlier, transfer order of the applicant is passed
as per Section 4 of the Transfer Act. For all these reasons the 0.A. is

dismissed with no order as to costs.

Member (])

Dated :- 13/12/2023
aps
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Akhilesh Parasnath Srivastava.
Court Name : Court of Hon’ble Member (]).
Judgment signed on : 13/12/2023

and pronounced on

Uploaded on : 14/12/2023



